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STATE OF NEW MEXICO
PUBLIC EMPLOYEE LABOR RELATIONS BOARD

In the Matter of

NEA-Jemez Valley
bPetitioner,

ahd

Jemez Valley public Schools
Public Employer.

ZCISION AND ORDER

On March 21, 19%53, aiziristrati-z judge (AJ) Bridget A. Burke
of the New Mexico Pubiic =Zmplovee Labcr Relations Board (PELRB or
Board) issued a report anc recommeudation finding that NEAZ-Jemez
Vallzy’'s petitioned-for unit to lude payroll manager, school
secretaries, and maintenancs supervisor was appropriate Lndar the
Public Employee Rarcaining RAct of 19¢2 (PEBA or Acti, NMSA 1978,
§§10-7D-1 to 10-7D-2%, {R=pl Pamp. 1992). Ezsed on this
conclusion, the &AJ direcised a secret ballot election among the
employees in the unit in Case No. CP 11-385(SD). ‘

Neither party filed recuest for review wuncézr Rule 2.15.

(=Y
Following our resview cf tha whole recerd in Case No. CP 11-95(SD)
we find that the RJ’s anzlvyses, intzropretations and zzolications of
the statutory definiticas <for . confidential, mznagement oY
supervisory status are asirocuriste and incorporatse them in our
rinal actioen. We acept t.: AJ's report and recommendation as the
Boara’s decisicn a: Zzv and :



ORDER

A secret ballot election shall be conducted among the
employees in the following unit:

Included: All teachers, counselors, librarians,
educationallinstructional assistants, cooks,
food service clerks\cashiers, custodians,
warehouse manager, bookkeeper, federal projects\
special education secretary, secretary\registrar
Title V liaison, payroll manager, school
secretaries, maintenance supervisor.

Excluded: All management employees, supervisors,.
and confldentlal employees as defined by the Act
and all others.

In accordance with the Act and the Board’s rules, eligible
employees in the unit shall e given an cpportunity to vote katween
representation by NEA-Jemez Valley and “No Representation.”

‘The Board reviewed Cass No. CP 11-25(SD) durinzy clesed and
open session at its April 19 and May 17, 1995, m==stings in Santa
Fe, New Mexico, following notice and publication of the meetings
pursuant to the Open Meetings Act, NMSA 1978, §§ 10-135-1 to 10-15-4
(Repl. Pamp. 199%2).

By direction of the Board.

lef /%aﬁ@

Datrlcn J.

nalter
Director, PEL:

U ol
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Issued: May
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STATE OF NEW MEXICO
PUBLIC EMPLOYEE LABOR RELATIONS BOARD

)
In the Matter of )
)
NEA-Jemez Valley )
)
Petitioner, )
) .l
and ) Case No. CP 11-95(SD)
Jemez Valley Public Schools ) -
)
Employer. )
)
)

" ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER

On Séptémber 16, 1994, NEA-Jemez Valley (“Petitionér”), filed a Representation
Petition in Case N§. CP 11-95(SD) pursuant to the Public Employee Bargaining Act
(“Act™or “PEBA”), NMSA 1978 §§ 10-7D-1 to 10-7D—26, (Repl Pamp. 1992), and the -
Public Employee Labor Relations Board’s Rules and Regulations (“Rules”), 4 N.M. Reg.
No. 6,475 (Mar. 31, 1993). The Petitioner seeks to represent Jemez Valley Public School
teacﬁers, educational assistants, cafeteria staff, custodial and maintenance staff, and

secretaries in a single bargaining unit.



An Administrative Law Judge heard the case on February 10, 1995, at which time
all parties were given an opportunity to participate, to adduce relevant evidence, to
examine witnesses, to argue orally and to file written briefs. The hearing concerned the
exclusion of five employees from the proposed bargaining unit. These employeés are the
| payroll manager, the three schoo.l secretaries, and the maintenance supervisor. Aﬁe; full
consideration of the parties’ stipulations, evidence, arguments, and briefs, and upc_m- .tfl;e; '

entire record of the case, I make the following findings:

L Stipulated Findings

L. The parties stipulate, and I find, that the Jemez Valley Public Schools, is a public
employer within the meaning of §10-7D-4(Q) of the Act, and that the Public
Employee Labor Relations Board (“Board”) hasjurisdiction over this matter.

2. - The pédies stipulate, and I find, that NEA-Jemez Valley is a labor organization
within the meaning of §10-7D-4(J) of the Act. |

3. The parties stipulate, and I find, that there is no histbry of collective bargaining

between the Union and the Employer.

4. The parties stipulate, and I find, that there is no contract bar to an election in this

case.

5. The parties stipulate, and I find, that the unit petitioned for by NEA-Jemez Valley

is an appropriate unit.



6. A question of representation exists, at this time, as the Employer declines to

recognize the Petitioner as the exclusive bargaining representative of'its

employees.

IL Issues

The first issue concerns whether the payroll manager should be excluded from the
unit as a conﬁdentxal or management employee The second issue mvolves the alleged
conﬁdentml status of the three school secretaries. The third i issue is whether the

maintenance supervisor should be excluded from the unit as a management or supervisoxj/

‘employee.

3 : oL Findings of Fact

A. Background

The Jemez Valley Public Schools serve aﬁproximately 610 children. These
children come from several communities including Ponderosa, Pinon, Jemez Springs, La
Cueva, Vera Los Pinos, and the Zia and Jemez Pueblos.! The school district employs
approximately 85 people and consists of three schools; the Jemez Valley Elementary .
School, the Jemez Valley Middle School and the Jemez Valley High School. The |

Employer’s three school buildings are located in close proximity to one another on the

! Until recently the school district included the community of Rio Rancho. Due to population growth in
Rio Rancho, the State Board of Education created a new school district for that community. -



same campus as the central office building. The ceatral office houses the superintendent

and his secretary, the director of finance, the payroll manager and the bookkeeper.

The Jemez Valley Board of Education governs the school district. The Board of
Education is composed of five members who serve for four year elected terms. The Board
of Education hires a superintendent to oversee the operations of the school district. Gary
Dwyer, Ph.D., is the superintendeni of the échool district. Dr. Dwyer in turn overéc;:s the
work of the two school principals, the director of finance and the director of instruction. |
The school district’s budget is approximately.three million dollars. The Employer is in the
process of developing job descriptions for all of its em;iloyees. This 'prlocess began at least

two and one half years ago and is ongoing,’

At this time the Employer intends to have superintendent, Gary Dwyer, and the
director of ﬁnénce, Michael Erwin, on its negotiating team.” It is likely that at least one, if
not both, of the school principals will also be on the Employer’s negotiating team. If the
two current principals are with the Employer once negotiations commence, they.will both
be included on the Employer’s team. Michael Garcia is the principal for the Elementary as

well as the Middle School. The relatively small sizes of the schools allow Mr. Garcia to

2 Of the three positions in issue in this case, a job description was available only for the school secretary.
3The Employer's representative asked the superintendent the following question, “Is it possible that if you
were in protracted negotiations over issues involving custodians, that Mr. Jaramillo [the maintenance
supervisor] might sit at the bargaining table as part of the management team?” The superintendent
answered, “Yes.” However, when [ asked the superintendent at different points in the hearing who would
be on the Employer’s negotiating team he did not mention Mr. Jaramillo. I do not find the testimony that
it is possible that M. Jaramillo might sit at the negotiating table if the Employer is involved in protracted
negotiations with the custodians persuasive on the issue of the composition of the Employer’s negotiating

team.



perform the duties of principal in two schools, and he divides his time between the two

buildings. Louise Garcia-Sanchez is the principal for the High School.

B. Principals

The principals are basically responsible for hiring employees in their respective
schools. :When a principal has found someone he or she wishes to hire, he recommends
the person to the superintendent, who in turn makes a redon;mendation to the Board of
Education. Discharge of an employee would be handled in the same way, with the initial
action undertaken by the principal, then he or she fecommending discharge to the

. superintendent, and the superintendent bringing the matter before the Board of Education.

The principals evaluate the employees in their respective buﬂdings, with the

" exception of the cafeteria workers who are evaluated by the cafeteria director. The

teachers are evaluated on an annual basis pursuant to State law. The teachers’ evaluation

process includes classroom observation as well as a written evaluation. The non-certified
staff are evaluated on an annual basis but according to a less rigorous process which also
. includes a written evaluation. All employees’ evaluations are placed in the permanent

personnel files maintained in the central office.

C. Director of Instruction
The director of instruction is Frances Strain. Ms. Strain reports to the

superintendent and is responsible for administering federal programs, special education,
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technology and construction projects in the school district. The school district’s

curriculum is her primary duty.

D. Director of Finance

The director of finance, Michael Erwih, is charged with managing the Employer’s
financial affairs.* This includes the responsibility for budget development and long-range
financial planning. He also must establish and supervise an accounting program to track
the Employer’s spending. He supervises all écooun_ting operations and acts as payroll
officer for the district. In addition, he supervises the payroll manager, accounts
payable/accounts receivable personnel, food services coordinator, maintenance supervisor
and transportation coo;dinator. This requires that he direct the district’s suppoﬁ services,
“including contract services, transportation, purchasing, food services, business services,
facilities management and capital improvements. He also develops a facility .e_xpansion
pfogram and supervises construction. He acts as advisor to. the superintendent on all‘
questions relating to ‘operations and financial affairs of the district. His duties include
assisting in recruiting, hiring, training, supervising, and evaluating all clerical, ﬁnancial.,
and support staff. Finally, he arranges for intemal auditing of school accounts and

provides management guidance and training to school administrative personnel.

“The job description for this position refers to the title as director of finance and operations.
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E. Payroll Manager

Frieda Solano is the payroll manager for the school district.”> She has held this
position for nearly 15 years. She works from approximately 8:00 am to 5:00 pni each
work day in the central office. Although Solano formally reports to Michael Erwin, the
director of finance, sﬁe only interacts with hxm two or three times a week.* When this
occurs it is regarding the appropriate account code from which an employee is to be paid.
Prior to the Employer’s hiring a director of finance, Ms. Sqlaﬁo’s duties 'i,ncluded the
E@oner’s budgetgry matters in addition to its payroll Hc;wever, since the creation of

the director of finance position, appro:dmately three years ago, Solano no longer deals

. with the school district’s budget. The budget now is exclusively the domain of the

director of finance, Michael Erwin. Solano’s duties almost exclusively concern the

Employer’s payroll. No employees report to Ms. Solano.

As he;r title suggests, Solano is charged with preparing the Employer’s payroll.’
She uses a computer program to process the school district’s 24 pay périods.- The
employees’ salaries are initially determined by a State-approved salary scﬁedule and
modified according t§ any relevant deductions. Wilen preparing job contracts for new

employees Solano instructs them about various benefits offered by the Employer. Solano

3 At this time the school district does not have a job description for the payroll manager position, although
one is currently being drafted for future use. Also, this position was formerly referred to as “business
manager.” The change from business manager to payroll manager occurred in 1994.

¢ Solano is not certain of all of Erwin’s duties. In fact, the only ones she is “aware of " are those which she
formerly performed pertaining to the budget. These duties included sending monthly budget reports to the
State and monthly budget reports to federal program directors. '

" The superintendent testified that he considers all of the payroll information handled by Ms. Solano to be
confidential, (T.211)

-



fills in the information for each employée on the contract forms created by the State and N
used by the Employer. She enters the information from the contracts into .the computer to

create the Employer’.? above-dcscxibed payroll. The types of information she enters into

the computer affecting an employee’s pay include deductions for insurance, sick leave,

leave of absence, vacation, suspens'io.n, taxes, union dues, retirement, and garnishment.

Any additional infdrmation'she is respounsible for organizing comes from the

superintendent or director of finance. One example of iﬁform'ation she receives from the

superintendent is how much money will be available for e@loyee salary increases.' Each

year the State informs the school district, throu.gh Dr. Dwyer, how much money will be |

available for payroll increases. These figures are public information.

Another one of Solano’s duties is verifying information submitted by new
employees regarding their education and experience which establishes how much they will
be paid. To verify this information, Solano will obtain transcripts and contact former
employers to confirm what employees have reported to the Employer. She is assisted in
this duty by administrative secretary Barbara Perry.* Additionally, Solano prepares
quarterly reports which must be filed with the fcdé_ral government. She also completes -
verification of employnient letters for employees who #re seeking loans. She handles
phone calls from employees regarding questions about their paychecks. For instance,
questions about direct deposit or what they believe are errors. She also completes the

wage and hour report section of workers’ compensation forms for employees. According

¥ Ms. Perry's position is not in dispute. She is an administrative secretary in the central office. The
parties have agreed that her position should be excluded from the petitioned-for unit.



to Solano, this merely requires .ﬁlling in the blavks on the forms with the appropriate
information. Also, when an employee leaves the school district she makes sure the
employee receives his or her final pay and is aware of the insurance implications for

departing from the "Employer..

Solano has begun to tram bookkeeper Kay Madelena so that she may fill iﬁ for
Solano in the event that Solano 1s absent from work.” When this training is éompleted,
Madelena will have access to all of the financial data that Solmo has access to at this time,
Mr. Erwin has indicated to Ms. Solano that sﬁe will be trained in the futﬁre to serve as his
“back up” in the event of an emergency. Although Erwin has been the director of finance
for 1 1/2 years, this trainiﬁg has not occurred to date. | Currently, if Erwin is absent from
his job, hlS work simply waits until he returns.

/

To date, Solano has not prepared any figures or forecasts for the Employer relative
to tile possibility that .the Unijon will bé certified to represent the school district employees.
Solano does not foresee that she will be handling or preparing any labor relations or

| collective bargaining information, unless it has to do with the efficiency of getting the
payroll out. Even in the event that the Petitioner is certified, Solano would not have

access to budget information during the development stage.

? There is no dispute that Ms. Madelena’s position is appropriate for inclusion in the petitioned-for unit.



Up until this time, Solano’s duties have never required that she do any work
related to any litigation on behalf of the Employer. She has. also never been involved in
the filing or processing of a.n.employee’s' grievance. Sélano testified that she does not
participate in meetings where the Employer develops its management policies, nor doeg :
she participate in cOoperative decision-making programs as par; of her work. Solano
testified that she is not involved in the creation of management policies, but that her duties
do require her to administ;r .gmd e‘ﬁ'ecmafe management policies that ar:; set'fér the
payroll She spends approximately 50% of her day canymg out thése mz;nagement
policies, and spends the balance of her day dbing paperwork and recén;:ﬂiﬁg the
employees’ benefits.'° Solano does not have discretion to change the Employer’s policy
iﬁ a minor or major way if a given situéti_on should require 1t, she simply féilowé the
Employer’s policies. IfSolan§ mak!:s any changes to an employee’s pay as a result of an =
error which the employee brings to her attention, she must 'mfo.rm’lhe dire;:tox‘ of finance.

Although purchase orders are normally signed by the director of finance, on occasion the
director of ﬁnance or superintendent have asked Solariq to preparé and sign a purchase

order for the school district. Solano would not have the independent authority to s{gn a

19\ s. Solano testified that she exercises independent judgment when carrying out the Employer’s

management policies concerning the payroll. However, when asked to give an example of this she

referred to her responsibility to verify employee information regarding their education and experience.

She does this by consulting the employee’s transcripts, letters from former employers and through phone

calls to former employers. She also referred to verifying amounts to be paid when an employee believes 2

payment error has occurred. I find that these types of verification work do not require the actual exercise _

of independent judgment. Furthermore, if an error is identified and if correcting it will impact the budget, "
Ms. Solano must inform the director of finance.
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purchase order without the director of finance’s permission and she does not have

authority to pledge the Employer’s credit. Solano considers herself to have a

management position.
F. School Secretaries''

There is one school secretary position in each of the three schools. Virginia
Gallegos is the secretary at the elementary school, Diana Lucero is the sécretary at &e
middle school, and Beverly Johnson is.the secretary at the lﬁgh school. . The school
secretary reports to the respective school pﬁn;:ipaL As principal at two buildings, Mr.
Garcia spends approximately half of his day at the elementary school and half at the
middle school. Ms. Garcia-Sanchezis the high school principal. Typicalli(, the principals
spend part of the day in his or her office, part of the day conducting classroom visits, and

part of the day outside on the school grounds.

Each school secretary is charged with assuring the smooth and efficient operation
of the school’s office. This includes receiving and routi-ng all incoming telephone calls,
maintalining student records, keeping a daily staff éttendance log and maintaining
substitute records.'? Their duties also involve assistiné teachers with the preparation of
.materia]s, processing schedules, maintaining a log of visitors and distributing the faculty’s

mail The school secretary must also act as the activity account manager which requires

'! Although these positions were referred to during the hearing as secretaries to the principals, the
Employer s job description designates them school secretaries.

2 The secretaries contact with parents, teachers, the school nurse and students means they are exposed to
personal information which they believe should be kept confidential. In addition, the school secretary job
description states that they must maintain confidentiality regarding student records.

A



that she éccognt for the money raised by a sponsoring activity andl coaplete the necessary
.papexwork; within 24 hours thé deposit must be brought to the central office for a secohd
count and deposit. In addition, the school secretaries are responsible for completing |
orders and filling the schools’ vending machines. This also includes counting the mc;x;éy
from the machines and makmg a weekly deposit. According to .their job description, they
also oversee the training of any office aides. The secretaries collect supply orders from
teachers in the spring and count and distribute the orders in the fall They also collect and
distribute paychecks twice a month. The secretaries work in the front ‘oﬂllcc of the schools

near the lobby or main entrance to each school The pn'ncfpals’ offices are next door or

around the corner from the secretaries.

Virginia Gallegos, the eleme.r'xtary school secretary, has been with the school
district for five and one half years. Ms. Gallegos spends at least 50% of her time on the
telephone speaking either to parents, taking messages for teachers, or talking to the other
school secretaries. Much of the rest of her day is spent completing paperwork, in the
form of reports, for the school district.  Mr. Garcia, the principal at the elementary
school, opens his own mail and does most of his own typing and filing."> Ms. Gallegos,
however, has proof read some of his correspondeﬁce and she does some filing for him.
This occurs infrequently, maybe twice a week. To daté, Ms. Gallegos has never read nor

proofed a document for Mr. Garcia concerning board policy or changing a school policy.

The elementary students’ files are maintained in a set of locked files in the copy room.

13 Although Mr. Garcia almost exclusively does his own typing, the printer he uses is located in the office
where Ms. Gallegos works.

12



Ms. Gallegos keeps the key to these files and‘unlo.cks tﬁe ﬁle§ each day so that the
teachers .have access to the files. Gallegos is also responsible for the files containing
permiséion slips, reports, and bookkeeping related to activities. Although Mr. Garcia
maintains “working files” in a locked drawer in his desk, Ms. Ga']legos has never seen the -
contents of these files. Ms. Gallegos testified that she has a key to Mr. Garcia’s desk and

could have access to those files if necessary. The teachers’ formal personnel files are

maintained by the central office.

Once a year, Mr. Garcia completes empioyee évaluations and Ms. Gallegos makes
photﬁ copies of the evaluations. The original is given to the employee and a éopy is given
to the central office. Ms. Gallegos only sees the evaluation after it has been signed by the
empll;yee.

Ms. Gallegos believes that she may be exposed to labor-management informétion if .
Mr. Garcia is on the Employer"s negotiating committee. She also testified that she
believed she would be responsible for contacting people to schédule a grievance hearing in
the event one was required. To date Ms. Gallegos has not seen a grievance go through

Mr. Garcia’s office, nor has she been present when Mr.‘Gar.cia held a meeting with an

employee.

Diana Lucero is the secretary at the middle school where Mr. Garcia is also the

principal. She has held this position for approximately eight months. Each day Ms.



Lﬁce_ro determines whether a substitute teacher is néeded, distributes any information —
which the students or teachers need, cbmpletes the bookkeeping related to the activity
accouats, fills out teacher attendance reports, and prepares a daily memo. The daily

memo contains announcements for students and teachers.. Ms. Lucero, like Ms. Gallegos, -
. spends approximately 50% of her day on the telephone speaking to pareﬁts and others . -.
ab.out school business. Ms: _iucero does some filing for Mr. Garcia, such as the memos™ -
that are given to the staff, purchase or&ers, weekly memo, a1_1d the daily memo. As at the
elementary school, Mr. Garcia does most of his own typing. Ms. Lucerb has access to

Mr. Garcia’s office and desk. To the best of Ms: Lucero’s knowledge, Mr. Garcia does

not keep any teacher records in his office. To date, she has also never seen any teacher
evaluations or grievances, nor has she had occasion to sit in on a meeting between Mr.
Garcia and another employee. She has set up meetings before between parents and

teachers for Mr. Garcia.

Beverly Johnson is the high school secretary. She reports to the high school
principal Louise Garcia-Sanchez. A typical day for Johnson includes opening Garcia-
Sanchez’s mail and_ typing the daily memo for the students. The teach;:rs and students
provide Ms. Johnson with the contents of this memo, which is read over the intercom each
day and posted in the classrooms. She also types memos or letters for the principal
Although Johnspn has typed.a report for Garcia-Sanchez to go to the superintendent

concerning the expulsion of certain students, she has not typed a report concerning district

policy. Ms. Johnson also files the information relevant to student discipline and

14



i%.

attendance.'* Like the other school secretaries she spends a lot of t.ime answeriog the
telephone and directing calls. Johnson estimated she spends approximately 35% of her
time on the phone. Because she has only held this position since August of 1994, Ms.
Johnson has not seen any of the teachers’ evaluations; but she expects that she will see
them in the future. Ms. Garcia-Sanchez informed Ms. J. o.hnson that she will mak.e a draft
of the evaluation and Ms. ‘J ohnson will be responsible for typing the formal evaluation.
Johnson ﬁas access to Garcia-Sanchez’s working files that include Ietter;' of reprimand and
commendation and other matters for the teachers. She has also typed such letters for the
principal In addition, Johnson has typed what she called a “cntxque letter” for the
principal that the prinéipal seut to the teachers. " Although Ms. Johnson has never seen
the Employer’s grievance policy pridr to this hearing, she tcstiﬁed that she believed she.
would type the principal’s resﬁonse to a grievance brought by a school employee. She
also testified that she believed if the principal were to cénduct a grievance hearing, she
would be inciuded to take minutes. Ms. Johnson has been privy to certain written
complaints given to the principal by teachers regarding class scheduling. In the event thai

Ms. Johnson is absent from work, the counselor’s secretary, Verna Tosa, fills in for her.

" Prior to Ms. Johnson becoming the high school secretary, Verna Tosa held this position. Ms. Tosa is
currently the secretary in the counselor’s office. Some of the duties traditionally considered to be the
school secretary’s have been given to Ms. Tosa. Recently, maintaining the attendance files became one of
Tosa’s duties. '

' These letters were sent out in response to complaints received by the principal that some teachers had
used identical tests to those administered to students in previous years.

S



G.  Maintenance Supervisor'®

Mr. Daniel Jaramillo has been the Employer’s maintenance supervisor for eight
years. Jaramillo is in charge of maintaining the Employer’s physical fécilities. He begins
- each day at 6:45 am, and no@aﬂy works until 4:30 pm or 5:00 pm. .Mr. Jaramillo .
considers Dr. Dwyer to be hxs subervisor, and Dr. Dwyer evaluates Mr. Jaramillo. a Tlns
time of year, Mr. Jaramillo reports to his office located in the high school prior to
checking the buildings’ heating units each day. Throughout the day, Mr. Jaramillo carries
a two-way radio. Evexy' day he contacts the custodians t6 see if he needs to perform any |
maintenance work in their buildings. .Ifhe is informed of a pfoblem, for instance a leaky
faucet or faulty heating unit, then he attends to the problem once he has finished making -
his rounds. Mr. Jaramillo also performs work as a result of receiving work orders. When
a teacher needs to have work done, he or she submits a work request to the prindpal, who
in turn submits the request to the superintendent, who signs the request and turns it over

to Mr. Jafamillo.

Whea he is not actually tending to the Employer’s maintenance needs, Mr.

Jaramillo does related paperwork; This papeMork takes approximately one hour a day.
Some of the paperwork concerns Jaramillo’s responsibilities to monitor the sewer plant.

Mr. Jaramillo keeps a log of what he does at the sewer plant each day, such as greasing

16 Currently no written job description exists for this position. .
¥ The organizational chart indicates Mr. Jaramillo reports to the director of finance, Mr. Michael Erwin. -
When asked if Mr. Erwin was his supervisor, Mr. Jaramillo replied, “Not that I know of.” (T. 183)

16



the pumps, checking the oil, taking samples, or doing a visual inspection.'® He maintains
a file of these logs and every three months gives it to the director of finance. The other

paperwork he must complete concerns work requisitions.

If there is a maintenance project which Jaramillo is linable to perform, in the case
of a repair project costiné less than $500, he sugge:sts someone to do the.work to Mr.
Erwin. Normally, his recommendation§ are followed, although in the cz;se of electrical
work, Mr. Erwin thought it wise to split the work between‘ two local électrlcians, rather
than give all the work to just one. For a repai.rjob exceeding $500, Jaramillo, pursuant to
State-promulgated district policy, obtains three bids on the work and turns the bid over to
Mr. Erwin who makes a recommendation to Dr. Dwyer. Then tﬁe school district hires the

contractor with the lowest bid."

The school district employs four custodians.®® One is assigned to the elementary

school, one to the middle school, and one to the southeast part of the high school and cne

to the southwest part of the high school One of the hxgh school custodians also works at

the admunstratxon building. The principals are cons1dered the custodians’ supervisors;
they are responsible for hiring, evaluating, and if necessary discharging the custodians.

During the three summer months, however, the custodians mformally report to Mr.

--—..¢-u"l ...'. B N
- V--. e

Y Mr. Jaramillo must draw monthly samplés of the water and bring it to a lab in Albuquerque for testing.
Although performing this duty normally requires State certification, Mr. Jaramillo was “grandfathered

- into the system” because he has been doing this work for so many years. (T.195-96)

Y For instance, it costs between $3,500 and $4,000 to fill the district’s propane tanks. Mr. Jaramillo is
responsible for checking the propane tanks and obtaining bids to refill them when the amount of propane
drops to a certain level. After securing three bids he then calls the lowest bidder to refill the tanks.

* ¥ Occasionally the school district hires a temporary worker to perform custodial duties in the summer.
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Jaramillo. Each summer, the teachers in each buiIdiég make a list of work that needs to be

e _ 9

k{d.c.)ne m their building during the summer. The teachers give the list to the school principal
who .tums iti over to Mr. Jaramillo. During the summer the custodians do the cleaning
jobs in the buildings and Jaramillo does the repair work. According to Mr. Jaramﬂlo, he
does not directly tell the custodjans what qeeds to be done, but rather they know what
ngé;ls to be done as they go from room to room in each building.

Mr. Jaramillo has no authority to hire other employeés, including custodians.*! He

has never-.igcé;n;;ciéd that]anemploy:aebe dlSClp].lned or fired, alihougi; he once
;gp;ﬁi;énded to a principal that an employee be evaluated because Jaramillo was not sure
wﬁét'ﬁer the employee had been evaluated in two yca.rs.22 The principals hire the
custodians and evaluate £he custodiax.x‘s. Mr. Jaramillo ilas attended at least two meetings
called by the superintendent for employees Jaramillo referred to as supewisor§ and

managers. Mr. Jaramillo has never written any management policies related to the school

district’s maintenance.”

2! When asked who would hire a custodian in the summer if one was needed Mr. Jaramillo responded, “I
assume they would have to be recommended by Mr. Dwyer and the Board.” (T.193) The superintendent
testified that in the future Mr. Jaramillo would be involved in hiring any new custodians. The Employer
provided no evidence of this policy beyond the statements of the superintendent. The superintendent
conceded that the principals would be involved in the hire of a custodian in the summer if they were
available. But, if a principal were on vacation, he would “feel free to go ahead and have Mr. Jaramillo
assist me.” (T.248) [ find the testimony of Mr. Jaramillo more persuasive on this issue. When asked
whether he had any authority to hire custodians Mr. Jaramillo answered in the negative. (T.181)

2 Although Jaramillo brought this to one of the principal’s attention, he did not know whether anything
was ever done as a result of his suggestion. The school district did, however, terminate the employee in
question at the end of that school year. Mr. Jaramillo did not know if this was a result of his comments.
3 Employer Exhibit 6 is a document titled, *“Jemez Valley Public Schools Maintenance Plan.” When
shown this exhibit by the Employer's representative Mr. Jaramillo stated that he had never seen it before
and that he did not know who “put it together.” (T.184) Later testimony by the superintendent revealed
that the superintendent had created the document based on information from Mr. Jaramillo, but that Mr.
Jaramillo had evidently never seen the document.
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IV. Discussion and Analysis

The Petitioner seeks to represent a district-wide bargaining unit of school

employees. The Employer asserts that certain employees are either confidential,
supervisory or managerial employees and as such ineligible for inclusion in the petitioned-
for unit. The Petitioner argues that none of the contested employees meet the Act’s )

requirements for exclusion from the proposed bargaining unit.

A. Confidential Employees

The PEBA prohibits the inclusion of confidential employees in bargaining umts
The Employer contends that the payroll manager and the school secrétaries are
cgpﬁdefxtial employees. The Petitioner argues that all four positions should be included in
the petitioned-for umt Section. 4(F) of the PEBA defines a confidential employee in the
following way: |

“confidential employee” means a person who assists and acts in a
confidential capacity with respect to a person who formulates, determines
and effectuates management policies.

Rule 1.3(f) of the Board’s Rules and Regulations further provides:

“confidential employee” means an individual who assists and actsin a
confidential capacity with respect to a person who formulates, determines
and effectuates a public employer’s employment, collective bargaining or
labor relations activities, including grievance processing.**

24 The Employer contends that the Board acted beyond its authority in promulgating Rule 1.3(f). The
definition of confidential employee found in Rule 1.3(f) is virtually identical to the one found in the Act
except that the rule provides guidance for what is meant by the words “management policies™ found in the
Act. Rule 1.3(f) does this by explaining what types of management policies the Board is concerned about
protecting by referring to a public employer s employment, collective bargaining or labor relations
activities, including grievance processing. The rule does not rewrite the Act as asserted by the Employer.
I decline the Employer’s invitation to suggest the Board change the rule. Moreover, I find that it is not
necessary for me to decide whether the Board acted lmproperly because I would reach the same
conclusions with or without Rule 1.3(f).
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The Board has previously indicated that it is helpful to consider the interpretations —
of the National Labor Relations Act (INLRA) by the National Labor Relations Board
(NLRB) and reviewing courts where the PEBA and NLRA contain the same or similar

language. County of Santa Fe 1 PELRB No 1(1994); Coung( of Los Alamos, 1 PELRB

No. 3 (1994) The NLRA does not contain a statutory exclusion for confidential
employees. The NLRB and reviewing courts, however, have carved out such an
exclusion through caselaw. As a result, .employees who “assist and act in a conﬁdentiﬂ
capacity to persons who exercise ‘managerial’ functions in the field of labor relations,”
are considered confidential employees by the NLRB 2nd as such excluded from bargaining

units. Ford Motor Co., 66 NLRB 1317, 17 LRRM 394 (1946). Because a ﬁnd.ing of

confidential status removes the employee from a bargaining unit, the NLRB has tended to

read the exclusion for confidential employées narrowly.”

A clear example of a confidential employee is the secretary to a director of
personnel or other managerial employee responsible for labor relations. The policy of
excluding coﬁdential employees from bargaining units is based on the belief that the
employee’s access to confidential information relaﬁng to the employer’s bargainipg
strategy. would place him or her in a position of potential conflict of interest.

Westinghouse Elec. Corp. v. NLRB, 368 F.2d 669, 68 LRRM 2849 (6th Circ.1968).

Since the possible conflict stems from disclosure of the employer’s collective bargaining

strategy, the NLRB has concluded an employee’s access to confidential information, other

2 Gee also, Robert A. Gorman, Basic Text on Labor Law, 39 (1976).
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than labor relations matters, does not present a potential conflict of interest, therefore

eliminating the need to exclude such an employee. Swift and Co., 129 NLRB 1391, 47
LRRM 1195 (1961). Consequently, I recommend that the Board also adopt this approach
since an employee’s exposure to confidential information, other than labor relations or
bargaining strategy, would not give a union the unfair adVantége in collective bargaining
that the confidential exclusic?n is designed to protect against.?® - Because of the similarities
between the definition found in the PEBA and NLRB caselaw, I will interpret the PEBA
within the context of decades of labor law precedent, and not in a vacuum as if the

drafters of this Act had no knowledge about the terms of art they included in the law. I

will assurhe that the State legislators were familiar with labor law generally and the policy

considerations for excluding confidential employees specifically.

The Act’s confidential employee definition requires an analysis of (1) the duties of
the employee in question and (2) the duties of the person he or she allegedly assists.?’

Nearly forty years ago the NLRB announced a similar two-part test in B.F. Goodrich

Company, 115 NLRB 722, 37 LRRM 1383 (1956). In B.F. Goodrich, the NLRB
declared, “only those employees who assist and act in a confidential capacity to persons

who formulate, determine, and effectuate management policies in the field of labor

%] recommend the Board interpret the Act in this way, however, the same result can be achieved by
reference to Rule 1.3(f). .

2" The PEBA does not specifically require that a confidential employee have access to confidential
information. Some state public sector bargaining laws do have such a requirement. [ am not by fiat
creating an access test in the PEBA, in the analysis which follows, but rather | am acknowledging that it
is the issue of one’s access to sensitive employer labor relations information that gives rise to the policy of
excluding an employee who assists and acts in a confidential capacity a person who formulates,
determines and effectuates management policies.



relations,” constitute confidential employees. In NLRB v. Hendricks County Rural

Electric Membership Corporation, 454 U.S. 170, 108 LRRM 3105 (1981), the U.S,

Supreme Court held that there is a reasonable basis in law for this “labor nexus™ test, as -

enunciated in B.F. Goodrich, as 6pposed toa Broader test which would exclude all
employees with mere access to confidential business information. The. same considerations
should govem the applica'tion.of the PEBA’s confidential exclusion.®  The purpose for
the confidential exclusion is to prevent employees with accegs to the em'ploycr’s

confidential labor relations information from passing it on to a union tb which théy belong.

Westinghouse Elec. Corp. v. NLRB, 368 F.Za 669, 68 LRRM 2849 (6th Cir. 1968). In
order for public employers to bargain with unions on equal footing, it is necessary to
exciude from bargaining units those :.empléyees who are privy to the public employer’s
bargaining strategy. With the Act and these policy considerations in mind, I tum to the

facts of this case.

Preliminarily, however, I note that public sector bargaining is a relatively recent
phenomenon in New Mexico. As a result, I suggest the Board adopt a “reasonable

expectation test” for analyzing confidential status in cases where the employer has not

2*The Employer argues that employees need only process or have access to any type of confidential
information to be excluded as confidential employees under the Act. The Employer refers to confidential
information as student academic records, disciplinary records, medical records, and employee personnel
matters. These types of records do not pose the conflict of interest to bargaining unit employees that
exposure to labor relations data would. If the Employer’s reasoning is followed it would be necessary to
exclude all public employees who are health care employees and exposed to medical records from
bargaining units. The same would be true for all public employees who are clerical personnel who work
with personnel matters. There is probably additional information handled by public employees which is
also deemed confidential by law. It would be nonsensical to preclude all:public employees who are
~exposed to “confidential” information which does not relate to collective bargaining. Even in this case,
the Employer does not argue that teachers, who have access to “confidential” academic records, must be

excluded from the proposed unit.
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engaged in collective bargaining in the past. Accordingly, the employee in question and
his or her supervisor’s roles in collective bargaining would be examined based on their
current duties and a reasonable expectation that the employee in question will be
performing conﬁdential duties, within the meaning of the Act, in the future. Asthe
Employer in this case ﬁas no histo.ry of collective bérgaining, I will use this test in.d‘eciding

confidential issues.

1. Payroll Manager
. The first issue is whether the payroll Mager is a confidential employee. The _
Employer maintains that the payroll information handled by the payroll manager is
confidential According to the Employer some of the time the payroﬂ manager acts as a
confidential to the superintendent, some of the time to the director of 'fmance,. and some of
the time autonomously. The Petitioner argues that the payroll manager does not assist,
nor act, in a é:onﬁdential capacity to anyone, and therefore she cannot be a confidential

employee as defined by the Act.

Whether the payroll manager is a conﬁdexitial employee depends on satisfying the
two prongs of the labor nexus test found in the PEBA’s definition. Because the Employer
has not engaged in collective bargaining before, it is necessary to consider this position in
light of the abov'e_-mentioned reasonable expectation test. The first prong of the Act’s
definition concerns whether the payroll maﬁager assists and a?:ts in a confidential |

capacity to someone. The payroll manager and the superintendent’s testimony at the
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hearing made it very clear that the payroll manager carries out her job functions almost
entirely indepenldent of anyone else, including her supervisors.”” Currently the payroll
manager does not do typing or filing for anyone other than herself, and she works
exclusively on payroll matters. Also, when asked if her job duties will change at all if the -
Petitioner is certified, the payroll ﬁmnager answéred in the negative. Furthermore, the -
payroll manager has not prepared any financial data for the Employer in anticipation that
the Petitioner may be certified to bargain with the Employer. When asked ifshe believed
she might have access to labor relations data in the future she ;'mswered, "‘...only ifit’s
going to matter to the efficiency of getting payroﬁ out.” Importantly, in the event that
the Petitioner is certified, the péyroll manager will not have access to budget information

! The director of finance is responsible for the

in the normal course of her duties.
Employer’s budgetary matters. The type of data, unrelated to labor relations, handled by
the payroll manager prior to collective bargaining will be the same type of data handled if

the Union is certified 2

¥ In fact, the Employer emphasizes this autonomy to argue in-the alternative that this position is a
managerial one.

0T.45.

3! The payroll manager’s testimony revealed that she does not have any responsibilities associated with the
budget. She did in the past, but that was prior to the Employer hiring a director of finance and her
becoming the payroll manager. The fact that the director of finance indicated to the payroll manager that
she would some day be trained to fill in for him is not persuasive on the issue of her confidential status.
The record reflects that at this time when the director of finance is gone, his work is left until he returns.
3 Compare this situation to Montgomery Township Board of Education, 19 NJPER 24044 (NJ PERC Dir.
1993) and Shasta Union High School District, 14 PERC 21221(CA PERB ALJ 1990). In Montgomery
Township Board of Education, the school board intended to assign confidential labor relations functions to
the newly created payroll manager position. The PERC Director excluded the payroll manager from the
unit of school personnel where the position’s future job functions relating to confidential financial
information to be used by the employer in labor negotiations were clear. In Shasta Union High School
District, the budget/payroll analyst’s advance knowledge of the school district’s responses to the union’s
grievances and the district’s bargaining proposals made the position a confidential one.
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Furthermore, the bookkeeper, an uncontested bargaining unit employee, is being

trained to fill in for an absent payroll manager. When she fills in for the payroll manager,

the bookkeeper will have access to all of the financial data accessible to the payroll
manager. In addition, the payroll manager acknowledged that the salary data she works
with is public information. Tt would be pointless to deny a payroll position public
employee status on the ground she was a confidential employee if the information she has
access to is available to the unio.u.33 The fact that the payroll manager handles documents
containing salary and personal data unrelated to labor rehﬁons does not support a finding

of confidential status under the Act. West Harvey-Dixmoor School District No. 147, 2

PERI 1054 (IL ELRB 1986) (Confidential information handled by an allegedly
“confidential employee” must be related to labor relations or collective bargaining, not

other types of confidential business information.).>

33 See, Ashtabula Area City Schools Board of Education, 7 OPER 7050 (OH SERB 1989) (Confidential
finding not warranted where employees in issue had access to personnel and financial data available to the
employee association.). See also Pennsylvania Labor Relations Board v. Altoona Area School District,
389 A.2d 553, 559, 99 LRRM 2309, 2312 (1978) (The Pennsylvania Supreme Court stated, “We must
remember that the term being defined is ‘confidential employee.’™ The Court found a payroll clerk should
only be excluded from a bargaining unit as a confidential employee if she has access to information not
available to the public.) _ -

M See also Board of Education of the Township of Willingboro, County of Burlington. 9 NJPER 14141
(NJ PERC HO 1983) (School district’s head payroll clerk was not a confidential employee where she
merely collected raw budget data for use by school board in negotiations, and was not privy to board’s
negotiating, strategy.), Jackson County School District, 16 FPER 21169 (FL PERC 1990)
(Payroll/Insurance/Finance Specialists simply provided computer generated cost data regarding salary and
benefit schedules for the purpose of preparing collective bargaining proposals. Following submission of
this data, there is no evidence that these employees are involved in proposal formulation.); In the Matter
of the Employes of Conneaut School District, 14 PPER 14041 (PA LRB HO 1983) (Neither accounts
payable bookkeeper nor payroll bookkeeper employed by school district were confidential employees
where they costed out wage proposals for the employer, but were not aware whether the cost estimates
were actually used by the employer in specific proposals presented to the union.); Redlands Unified School
District, 13 PERC 20212 (CA PERB 1989) (Employee benefits clerk and payroll technicians who merely
made cost projections or prepared other financial information for negotiations were not confidential
employees.), and School Board of Collier County, 15 FPER 20071 (FL PERC 1989) (Payroll clerk not a
confidential employee where school board failed to establish employee’s duties had “labor nexus.”™).
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Based on the foregoing analysis, the payroll manager does not meet the first —
requirement of the labor nexus test in the Act’s definition. It is irrelevant whether her
supervisors formulate, determine and effectuate manageme}zt policies for the Employer as
required by the second prong of the labor nexus test, because there is no evidence in the .
record to support a finding that the payroll manager acts in a confidential capacity to -
either of these individuals. Lastly, the Empléyer states that the payroll manager “assists or
acts in the admini;stration of the employer’s policies” w1th respect to the éu_pednteude'n;-or
" the direétor of finance.>® This may be true, hqwever, there is ud evidence in the record
that the payroll manager assists and acts in a confidential capacity to a person as required
by the Act. Thus, I find that the duties of the payroll manager do not meet the

requirements for confidential employee status.

2. School Secreiades

With regard té the school secretaries, the Employer again argues that under the
Act’s definition of confidential employee it is only necessary for an employee to process or
have access to any type of qonﬁdential information to be excluded from the bargaining
unit. For the reasons set forth above, I reject the Employer’s broad interpretation of .the
word “confidential” as not intended by the drafters of thls legislation and ;:ompletely

unworkable. The Petitioner asserts that the duties of the three school secretaries show

that they are not confidential employees.

% Employer’s Post-hearing Brief at 3.



The Petitioner also maintains that NLRB precedent requires that access to, or even
typing labor relations documents is insufficient for finding someone to be a confidential
employee; but that there must also be a showing of substantive input as well®® The
Petitioner’s assertion regarding the réquirement of “substantive input” is not supported by

the caselaw it cites as authority on the issue. In International Center for Integrative

Studies/The Door, 297 NLRB 601, 133 LRRM 1177 (1990), in quoting Associated Day
Care Services, 269 NLRB 178, 181, 115 LRRM 1217, 1220 (1984), the. NLRB stated it
will not find an employee “typing documents relating to lal.)or relations matters to have
confidential status ‘unless it can be shown t_ha't the employee has played some role in
cré%ting the document or in making the substantive decision being recorded or that the
employee regularly has access to labor relations policy information before it becomes
known to the union or employees concerned.™” The Petitioner cites another case where

the NLRB refused to deem an employee a confidential because she did not have

substantive ihput into grievance handling, ainong other things. i’TI Communications, 308
NLRB §18, 1442 LRRM 1261 (1992). 1Ido not believe that NLRB caselaw ordinarily

requires a “showing of substantive input” on the part of the disputed employee in ;)rder to
exclude him or her as a confidential. Similarly, n;) such requirement is found in the PEBA,

nor Board Rules, and I do not suggest the Board adopt such a standard through caselaw.

Whether the school secretaries should be excluded as confidential employees

depends upon their meeting or failing to meet the requirements set forth in the Act.

% Petitioner’s Post-hearing Brief at 16.
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Pursuant to the Act’s.labor nexus test it is necessary to first evaluate the duties, or
reasonable expectation of future duties of the disputed employee. The school secretares
have typing and filing duties, spend much of their time on tﬁe phone, and'generally tend to
the operation of the schoois’ offices. They have access to student academic, disciplinary,
and medical records. They also may have limited access to employee personnel files. As]
have indicated above, t_his..“conﬁdential”, m the érdinary sense of the word, information is
irrelevant to deciding the issue of confidential status.’” What is rclcvant.Is whether these
employees will be acting and assisting in a confidential, labor law scns;e' of the word,
capaéity. Although I point out that this position is technically identified as school
secretary, rather than principal’s secretaxj/, these employees do function as secretaries to

the principals to the extent that the principals have secretaries.

I find that there is a reasonable expectation that the school secretaries’ duties
would requir.e that in the future they will be acting or assisting the principals in a. ~
confidential capacity, thereby satisfying the first prong of the labor nexus test in the Act.
To varying degrees, they type and file for the principals and have access to the principals’

offices.

37 In the Matter of East Lycoming School District, 14 PPER 14168 (PA LRB HO 1983) (Secretaries’
access to personniel files and teacher disciplinary and grievance forms did not warrant confidential
designation inasmuch as such documents were not used in collective negotiations.), School Board of
Collier County, 15 FPER 20069 (FL PERC 1989) (School secretaries are not confidential employees and
should be included in the bargaining unit where they had access to confidential matters contained in
personnel files regarding potential discipline, employee evaluations, health and psychiatric information,
or other matters affecting an employee s privacy because the required labor nexus is not established by
access to such information.). ;

2
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The second prong of the Act’s labor nexus test requires that the person assisted
by the alleged conﬁdential Jormulate, determine and effectuate management policie:;,38
The superintendent testified that at least one of the principals would be on the Employer’s
negotiating team. He was reluctant to identify which one, because oﬁe of the principals
may be leaving the school district. There was no eﬁdenée that the sup¢ﬁntend¢nt’s
reticence to state who would be én the Employer’s negotiating team was anything other |
than honest. However, this uncertainty about the principals’ future duties regarding
collective bargaining makes it impossible to know at this time whether they will formulate,
determine and effectuate management polici‘es' as the second prong of the labor nexus test
requires. -Based on the facts of this case, if the principals are not appointed to the
Employer’s negotiating team, it is difficult to imagine how they could meet the

requirements of the definition.

The Petitioner filed its representation petition nearly five months prior to this
hearing. Yet, at the hearing, the Employer still did not who would be representing
management at the negotiating table. If there is uncertainty about the principals’ role in

future collective bargaining, there can be nothing ibut uncertainty régarding the role of

those employees wl;o assist them > Therefore, I find that at this time, it is impossible to

3% As explained above, I am interpreting management policies to mean those related to labor relations. To
find otherwise would depart dramatically from accepted labor law principles and unnecessarily broaden
the exclusionary net cast by the confidential definition. Moreover, assuming the Board did not act beyond
its authority in promulgating Rule 1.3(f), this conclusion is supported by the language therein. Also the
placement of the word “and” in the definition indicates that the person assisted must do all three, and not
simply one or two of the functions listed in the definition. '

%% In the Matter of the Employes of Wellsboro Area School District, 14 PPER 14205 (PA LRB HO 1983)
(Secretaries to school district’s elementary, middle, and high school were not confidential employees
where principals were not members of district’s bargaining team and secretaries did not have knowledge

of district’s bargaining policy.).”



conclude that the school secretaries are confidential employees. To find otherwise, would
not only have no basis in law, but might create an unwelcome precedent whereby
Employers either claim to not know who will be on their negotiating teams or make overl’y
generous assertions regarding the composition of their negotiating teams in order to
exclude more confidential employees than required by the law. 'I'herefofe, without more
information regarding the principals’ roles with regard té labor relations, the school

secretaries are properly included in the proposed bargaining unit.

B. Management Employees

The PEBA requires the exclusion of management employees from appropriate
bargaining units. The Employer asserts.that the payroll manager and maintenance
supervisor positions are both managerial according to the Act’s definition. The Petitioner
argues that the evidence does not warrant a finding of managerial status for either
positiom Sectidp §4(M) of the PEBA defines management employee in the following
way:

“management employee” means an employee who is engaged primarily in

executive and management functions and is charged with the respousibility

of developing, administering or effectuating management policies. An

employee shall not be deemed a management employee solely because the

employee participates in cooperative decision making programs on an

occasional basis.
The definition can be broken down into a two-part test: a managerial finding'is warranted
if the employee is (1) primarily engaging in executive and management functions; and he

or she has re'spohsibility for (2) developing, administering, or effectuating management

policies, which requires the employee do more than merely parﬁcipate in cqoperative
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decision making programs on an occasional basis.** Both parts of the test must be met to
support a finding of managerial status under the Act. The key inquﬁy is whethef the
duties and respounsibilities of these employees, who exercise disqretiona}y a.uthpn'ty on
behalf of the employer, are such that these individuals should not be placed in a position

requiring them .to divide their loyalty between the employer and the union.

The NLRA does not contain a specific manageﬁal,exclusibn, ho@véver thréugh

| caselaw, such an exclusion has developed over the years. In NLRB v. Bell Aerogpace Co.,
416 U.S. 267, 85 LRRM 2945 (1974), the U.'S. Supreme Court remanded a case
concerning managén'al status to the NLRB, cautioning the NLRB not to place too great an

emphasis on job titles but on the employee’s actual job responsibilities, authority, and

rélationship to management. On remand, the NLRB articulated the following definition of _

managerial employee:

[T]hose who formulate and effectuate management policies by expressing
and making operative the decisions of their employer, and those who have
discretion in the performance of their jobs independent of their employer’s
established policy...[M]anagerial status is not conferred upon rank-and-file
workers, or upon those who perform routinely, but rather it is reserved for
those who are closely aligned with management as true representatives of
management. Bell Aerospace Co., 219 NLRB 384, 89 LRRM 1664
(1975).

“°I will read the term “management policies™ here consistently with NLRB caselaw to encompass all
management policies and not just those relating to labor relations. At one time the NLRB held it would
only exclude those employees whose managerial positions in labor relations or personne! would create a
conflict of interest. This position was rejected by the U.S. Supreme Court in NLRB v Bell Aerospace, 416
US 267, 85 LRRM 2945 (1974). According to the Supreme Court, all managerial employees, regardless
of whether their functions related to labor relations, must be excluded from bargaining units. As a result,
I recommend the Board interpret “management policies” in the managerial definition to encompass all
management policies, not simply management policies related to labor relations. '

oy
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I recommend that the first part of the Act’s test for managerial status, or an -
employee who is engaged primarily in executive and management functions, be read to
require an individual possess and exercise a level of authority and independent judgment
sufficient to significantly affect the employer’s purpose. Employees exhibit such authoﬁty
when they exercise.indepeﬁdent judgment to establish policies and procedures, to prepare
budgets, or to assure effective and efficient operations. Managerial empldyees must
exercise discretion within, or even independently of established employer policy and must
be aligned with management...[A]n employee may be excluded as managerial only if he

represents management interests by taking or recommending discretionary actions that

effectively control or implement employer policy. NLRB v. Yeshiva University, 444 U.S.

672, 103 LRRM 2526 (1990).

In a‘dciition, I recommend the secqnd part of the test be read to reéuire.the
following. Developing, administering, or effectuating management policies should
require an employee either create, oversee, or coordinate the means and methods for
achieving policy objectives and determine the extert to which policy objectives will be
achieved. This requirement should mean more than mechanically directing others in the
name of the employer. It sho.uld be read to require an employee have meaningful authority
to carry out management policy. Against this background I tum to the arguments of the

parties and the facts of this case.
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1. Payroll Manager

As indicated above, a finding of managerial status requires meeting both elements -
of the test found in the Act’s definition. The Employer does not make any argument, or
provide any proof, of how the payroll manager meets the first prong of the test, that is the
requirement that she engage primarily in executive and management functions. The
Petitioner 5rgues that the p;yroll manager’s duties do not resemble “executive and
management” functions, but rather require that she carry out State and school board
‘policies and to process information in a predetermined way over which ;he has no
discretion.

%

%  The payroll manager’s responsibilities include preparing employﬁnent contracts for
empfloyees, gathering employment and educational data on employees, maintaining
information regarding deductions for insurance, leave, taxes, retirement aﬁd garnishxhent.
All of this info'rmation' is generated elsewhere and the payroll manager inserts the

\
information into the appropriate places, whether it be on a form or part of a computer
program. She collects this information in order so that she may produce the Employer’s

payroll. The record reveéis that the payroll managef plays no role in the development of

management policies. This is uncontested by the Employer.

It is also clear she has no discretion in the way in which she carriés out the
Employer’s policies relative to the payroll I find that the payroll manager does not

exercise a level of authority and independent judgment in carrying out her payroll duties
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sufficient to significantly affect the employer’s purpose. This is not to say that she does e
not perform an important role, it simply means the Employer failed to demonstrate that the

payroll manager’s position meets the standard established by the Act. Furthermore, even

if I were to find that the payroll manager engaged in executive and management functions

as required by the Act, there is no factual basis for finding her duties required that she

primarily engage in these functions. I find that the Act’s requirement that a mageﬁal

employée be primarily engaged in executive and management functions is ;fot met in this

instance.

The duties of the disputed position also fail to satisfy the second element of the
test found in the definition. The Employer correctly points out that the definition only
requires that a management employee perform one of the functions listed in the second
part of the test, that is developing, administering or effectz)ating management policies. If
this part of the aeﬁnition is read to require an employee either create, oversee, or
coordinate the means and methods of achieving management policy objectives and
determine the extent to which the policy objectives will be achieved, as I suggest above,

;Lhe payroll manager fails to meet this element as wel.L The payroll manager may carry out
management policy relative to the payroll, but she does ﬁot create, oversee nor coordinate
the means and methods of achieving those policy objectives, nor does she determine the

extent to which the policy objectives will be achieved. In faét, the director of finance is

considered the Employer’s “payroll officer.”

25



It is undisputed that the payroll manager does not develop management policies,
The board of education, superintendent or director of finance are responsible_ for creaiing
school district policy. The_ record is clear that the payroll manager has nothing to do with
the crea;ion of the Employer’s policies, nor does she participate in any form of
cooperative decision-making programs. The Employer argues that the payroll manager
does, however, administer ér effectuate management policies. The payroll manager is
almost exclusively responsible for the Employer’s payroll, bx.xt. she testified that she has no
discretion to change an Employer policy in minqr or major ways depending on individual
| circumstances, and that she must follow the Employer’s policy. Much of her work
conSists of verifying information given to her by employees which does not require
indgpéndent judgment. If she makes any changes to an employee’s pay as a result of an -
err8t which the employee brings to her attention, she must inform the director of ﬁn#nce.
She does not have the independent aﬁthority to sign a purchase order for the Employer
without the dir.ector of finance’s permission; and she does not have the authority to pledge
the Employer’s credit. She is not responsible for generating the information she works

with, but rather it is given to her by other individuals.

Additionally, the payroll manager’s testimony revealed that she does not have any
responsibilities associated with the .budge_t. She did in the past, but that was pxior.to the
Employer hiring a director of finance and her becoming the payroll manager. That she
could fill in fdr the director of finance to create budget projections, which are only done

once a year, does not make her a manager. The record reflects that when the director of
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finance is gone his work waits for him until he returns. The fact that the director of
finance indicated to the payroll manager that she would some day be trained to fill in for
him is not persuasive evidence of manageﬁal status. And finally, the salary data she is

' rcspénsible for is public information. Because of the absence c;f evidence indicative of
managerial status, the fact that the payroll manager and the superintendent consider the
position to be managerial u'lust be accorded little weight. The payroll manager’s duties do
pot require that she exercise any discredon on behalf of thé-Employer anc'1 there isno
evidence that placing this position in the bargé.iniqg unit would force <h<;r to divide her
loyalty between the Employer and the Union. Based on the foregoing, I find that the

payroll manager is not a management employee within the meaning of the PEBA.*!

2. Maintenance Supervisor

The Employer alleges that the maintenance supervisor is a rﬁanagement employee.
The Petitione.r argues that the maintenance supervisor’s duties do not meet the
requirements of the Act for managerial status and that the position belongs in the

- bargaining unit.

The maintenance supervisor is responsible for the upkeep of the Employer’s
physical facilities. He performs the physical maintenance of all the school district’s

buildings. If the maintenance supervisor is unable to perform a job, and the job is

1 Whether or not the Board adopts my suggestions for analyzing the two-part managerial definition, the
payroll manager is not a managerial employee. A plain reading of the Act’s definition applied to the facts
herein, amply demonstrate that the Employer has failed to show the payroll manager should be excluded
from the proposed bargaining unit.
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estimated to cost less than $500, pursuant tol district policy, the maintenance supervisor
suggests the director of finance hire an éutside contractor. The record reflects t.hesé
recommendations are usually followed. If the job is expected to exceéd $500, 'alsb
pursuant to aistdct policy, the maintenance supervisor secures three bids on the project
and turns the bids over to the_directbr of finance. The lowest bidder is hired to perform
‘the work. In addition to the actual maintenance work he pérforms each day, the
maintenance superviso.r also spends approximately one hour a day comple.ting papérwork
which includes work requisitions and work logs.

%  Turning to the definition in the Act, the Employer again overlooks the first.
requirement in the managerial empIo');ee definition. There is no evidence that the disputed
employee is engaged primarily in executive and management functions. The maintenance
supervisor sp;nds almost all of his time doing actual physical maintenance. His duties
clearly do not"r.equire that he is primarily engaged in executive and management functions.
This individual does not possess, nor exercise, a level of authority and independent
judgment sufficient to siguiﬁcantly affect the emplqyer’s) pufpose, therefore the first
element of the definition remains unsatisfied. As the Act requires meeting both
requirements, the disputed position cannot be found to be a management employee. Even
so, I will consider whether the second part of the definition is met, that is whether the

| employee in question has responsibility fér developing, administering or effectuating

management policy.
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[ have recommended reading this requirement to ask whether the erpployce'
creates, oversees, or coordinates policy implementation by developing the means and
methods of achieving pblicy objectives and determines the extent to which the policy
objectives will be achieved. The Employer focuses on the second part of the definition to
argue that the maintenance supervisor was involved in the devélop@mt, administration
and effectuation of a doc@egt called the “Jemez Valley Public Schools Maintenance
Plan.” The Employer’s entire argument that the maintenanc?é supervisor is a manager
appeafs to rest upon this document. The recoFd, however, disclosed that the maintenénce
supervisor had never seen the document before it was shown to him at the hearing. The
superintendent’s subsequent testimony revealed that he had created the document based
on information given to him by the maintenance supervisor. Even if the mainte_.nance
supervisor had a great deal of input toward the creation of this single document, tlns alone
doe.s not evidence managerial status because the maintenance supervisor is primarily

engaged in maintenance work.

Moreover, the collection of bids and selection of the lowest bidder to complete
work is done pursuant to State-mandated district policy and does not require the
maintenance supervisor to exercise independent judgment. This type of activity does not
rise to the level of managerial status as contemplated by the Act because it does not
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involve decision making which broadly affects the Employer’s purpose.”® Decisions

2 See State of Illinois, Department of Central Management Services, 5 PERI 2004 (IL SLRB 1988); State
of Illinois. Department of Central Management Services and Children and Family Services, 5 PERI 2002

(IL SLRB 1988).



which broadly impact the Employer’s purposc are made by the superintendent, the director

of finance and the school board.

The Employer suggests that there are additional facts wafranting a ﬁuding of
managerial status. These are the maintenance supervisor’s attendanc¢ at “management
staff”’ meetings, the possibijity that he may be on t_h'e Employer’s negotiating team, and the.
assertion by the Employer that the maintenance supervisor would be the ﬁrst step
resp ondent in the Employer’s grievance procedure for custodians durmg the summer.

Fxrst although attendance at so-called “management staff” meetings is relevant the key
fcf%iemonstratmg any exclusionary status is found in the disputed employee’s job duties
an:fﬁmctions. Second, I do not find the assertion that the maintenance supervisor may be
ojénanagement’s negotiating team credible. See Footndte 3 at 4. And third, although this
subj;ct is more fully examined below, I.ﬁnd the Employer’s assertion regarding the
custodians use of the grievance procedure. during the summer to be specious in light of the
superintendent and maintenance supervisor’s testimony that the pn'ncipéls are the

custodians’ supervisors. Consequently, I find that the maintenance supervisor’s duties fail

to demounstrate he is a managerial employee as defined by the Act.

C. Supervisory Employee
The PEBA also excludes supervisors from inclusion in apprbpriate bargaining

units. Whether an employee is a supervisor depends upon his or her duties, and not his or
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her job title or classification.®

If a disputed employece’s duties meet the requirements set
forth in the Act, then he or she must be excluded from the proposed unit. The Employer
contends that the maintenance supervisor supervises four custodians and one temporary
employee during the summer months.** The Petitioner asserts that the maitenance
supervisor’s duties do not meet the requirements set forth in the Act’s definition of a
supervisory emplpyee‘ Sgction §4(S) of the PEBA defines supervisor in the following
way:

“supervisor” means an employee who devotes a substantial amount of

work time to supervisory duties, who customarily and regularly directs the

work of two of more other employees and who has the authority in the

interest of the employer to hire, promote or discipline other employees or

to recommend such actions effectively but does not include individuals who

perform merely routine, incidental or clerical duties or who occasionally

assume supervisory or directory roles or whose duties are substantially

similar to those of their subordinates and does not include lead employees

or employees who participate in peer review or occasional employee -

evaluation programs. :

The analysis for determining whether an employee is a supervisor first requires
satisfying a three-part test: the employee must (1) devote a substantial amount of work
time to supervisory duties; (2) customarily and regularly direct the work of two or more
other employees; and (3) have authority in the interest of the employer to hire, promote
or discipline other employees or to recommend such actions effectively. If these

requirements are met the analysis continues to determine whether the disputed employee

(i) performs merely routine, incidental or clerical duties; or (ii) only occasionally assumes

43 See Winco Petroleum Co., 241 NLRB 1118, 101 LRRM 1100 (1979), enforced, 668 F.2d 973, 109
LRRM 2377 (8th Cir. 1982) (Giving employee title “supervisor" or even theoretical power to perform
some supervisory functions does not convert rank-and-file employee into statutory supervisor. )

~“4 Other than a reference to the Employer’s occasional hire of a temporary worker in the summer, there is
nothing in the record to show that this “temporary worker” would even be considered a public employee
as defined by the Act and Rules, and therefore relevant to this analysis.

0
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supervisory or dirccto:y roles; or (iii) performs duties which are substahtia[[y similar to
those of his orl her subordinates; and (iv) does not include lead employees or employees
who participate in peer review ér occasional employee evaluations programs. Even if the
initial three-part test is met, if any of the subsequerit questions found in the definition can
be answered in the affirmative, the employee is a lead worker, or 'pyarticipates in p‘eer

review or occasionally employee evaluation, then the employee is not a supervisor.

The Employer pverlooks a material elem.ent of the Act’s deﬁnition.. The Eﬁlpioyer
dxsreéards the Act’s requirement that a supervisor devofe a substantial amount of work
time.'?;‘o supervisory duties. The record feﬂects that the only timé the maintenance
SUpe{é'isor even arguably might have 1i¥nited supervisory duties over other employees is
dunng three months of the year when the maintenance supervisor and custodians do work
in the Employer’s buildings. The Employer ackﬁowledges that the alleged subordinatés,

- the custodians, 'are supervised by the principals for the remaining niné months of the year.
I find, that during those three summer months the custodians only informally report to the
maintenance supervisor. The work done by.the maintenance supervisor and custodians
during the summer is a reflection of the lists compileci by the teachers of each building
who give the list to the principal who gives the list to the maintenance supervisor. Even
the alleged sﬁpewisor testified that he doés not have to directly tell the custodians what to
do, but rather they know what needs to be done and they go from room to room in each

building until their work is complete. Furthermore, during that time, the maintenance

supervisor is spending most, if not all, of his time doing maintenance work himself, not
. Cr e - _-.. . - ¢ . PR .
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performing supervisory duties as required by the Act. I find that these facts not only fail

to meet the substantial amount of work time requirement of the Act, but also fail to satisfy

the customarily and regularly directs component of the definition.**

Additionally, I find that the evidence shows the maintenance worker does not have
authority to hire, .prdmotci'a, discipline, nor discharge his alleged subordinates; he also does
not have authority to eﬁ“ectively fecommend any of these actions.*® I ﬁ;ld that only the
principals bave authority with regard to these functions. Since the maintenance
sup.ervisor’s duties QH short of these requirements for supervisory status under the Act, I

find this position should be included in the petitioned-for bargaining unit.

V. Conclusions.of Law

1. The payroll manager is appropriately included in the petitioned-for unit.
2. The school secretaries are approprately included in the petitioned-for unit.
R The maintenance supervisor is appropriately included in the petitioned-fof unit.

4 See Palisades Community Consolidated School District No. 180, 1 PERI 1024 (TL ELRB HO 1984),
where the Hearing Officer found the school district’s supervisor of building and grounds should not be
excluded from the bargaining unit as a supervisor. Even though he directed custodians in their work and
interviewed potential subordinates, these factors were insufficient for exclusion as a supervisor since the
preponderance of the alleged supervisor’s duties were dedicated to manual maintenance and not
supervisory tasks. :

“6 See Footnotes 21 and 22 at 18. Also, compare these facts to O’Fallon Community Consolidated School
District No. 90, 1 PERI 1052 (IL ELRB HO 1985), where the Hearing Officer found the Director of
Maintenance and Custodial Services to be a supervisory employee because he (1) assigned work to
subordinates; (2) conducted their evaluations; (3) possessed primary responsibility for discipline; (4)
actively participated in the hiring process; (5) trained new employees; (6) spent a preponderance of his —
time on supervisory duties; (7) substantially participated in budget preparation; (8) received a higher rate
of compensation than subordinates; and (9) received a negotiated rather than scheduled salary.

1.



VI. Order Directing Election

Unless this Decision and Order Directing an Election is rejected or modified by
the Board, a secret ballot election shall be conducted among employees in the un.it
defined below, at an appropriate time and place to be set forth in a Board or Director
issued Notice of Election. In accordance with the Act and Rules, eligible employees in
the following unit shall be given an opportunity to Vofe between representation by NEA;

Jemez Valley and “No Representation.”
All Jemez Valley Public School employees in the following job classifications.

Included: All teachers, counselors, librarians, educational/instructional
assistants, cooks, food service clerks/cashiers, custodians,
warehouse manager, book keeper, federal projects/special
education secretary, secretary/registrar Title V liaison, payroll
manager, school secretaries, maintenance supervisor.

Excluded:  All management employees, supervisors and confidential

' employees as defined by the Act and all others.

VII. Request for Review

Pursuant to Board Rule 2.15 any party may file a request for Board review within -
ten work days after service of this Decision. The reques.t for review shall state the
speciﬁé findings, conclusions, or recomﬁxendations to which exception is taken and shall
identify the specific evidence presented or offered at the hearing that supports each

exception.
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The request may not rely on any evidence not presented at the hearing. Within ten work
days after service of a request for review, any other party may file and serve on all partiesg

a respoase to the request for review.

Issued in Albuquerque, New Mexico, on March 21, 1995.

Brid tAéﬁfg‘d/M

Administrative Law J udge
Public Employee Labor Relations Board
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